
J/S4/12/3/A 

 
 

JUSTICE COMMITTEE 
 

AGENDA 
 

3rd Meeting, 2012 (Session 4) 
 

Tuesday 24 January 2012 
 
The Committee will meet at 11.00 am in Committee Room 1. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take items 3 and 4 in private. 
 
2. Subordinate legislation: The Committee will consider the following negative 

instrument— 
 

Act of Sederunt (Fees of Sheriff Officers) (No. 2) 2011 (SSI 2011/432) 
 

3. Police and Fire Reform (Scotland) Bill The Committee will consider its 
approach to the scrutiny of the Bill at Stage 1. 

 
4. The Carloway Review: The Committee will consider a draft letter to the 

Scottish Government highlighting evidence received on Lord Carloway's review 
of criminal law and practice in Scotland. 

 
 

Peter McGrath 
Clerk to the Justice Committee 

Room TG.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: peter.mcgrath@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda item 2  

SSI cover note 
 

J/S4/12/3/1 

Act of Sederunt (Fees of Sheriff Officers) (No. 2) 2011 
(SSI 2011/432)  
 

  

Agenda item 3  

Paper by the Clerk (private paper) 
 

J/S4/12/3/2 (P) 

Police and Fire Reform (Scotland) Bill and accompanying 
documents  
 

  

Agenda item 4  

Draft letter (private paper) 
 

J/S4/12/3/3 (P) 

Papers for information  

Written submission on the Carloway Review from the 
Scottish Legal Action Group 
 

J/S4/12/3/4 

Letter from Dame Elish Angiolini on the Commission on 
Women Offenders 
 

J/S4/12/3/5 

 

http://www.legislation.gov.uk/ssi/2011/432/contents/made
http://www.legislation.gov.uk/ssi/2011/432/contents/made
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/45701.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/45701.aspx
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Justice Committee 
 

3rd Meeting, 2011 (Session 4), Tuesday 24 January 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

Act of Sederunt (Fees of Sheriff Officers) (No. 2) 2011 
(SSI 2011/432) 

Type of Instrument: 
 

Negative 

Coming into force: 23 January 2012 

Justice Committee deadline to 
consider SSI: 

31 January 2012 

  
SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (see Annexe) 
 

Purpose of Instrument:  

1. The purpose of the instrument is to amend the General Regulations in relation to 
the fees of sheriff officers, including increasing the fees payable by 3.8%. 
 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/432/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 8 December 2011 and the Justice Committee has 
been designated as lead committee.  
 
4. The Justice Committee first considered the instrument at its meeting on 
17 January 2012. However, due to an administrative error, the Act of Sederunt was 
wrongly considered as an instrument not subject to parliamentary procedure. While 
the Committee agreed to note the instrument, it also agreed to write to the Lord 
President to seek further information on how the 3.8% figure for the uprating of the 
fees of Sheriff Officers was reached. (A response is awaited). 
 
Procedure for considering negative instruments 
 
5. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 

http://www.legislation.gov.uk/ssi/2011/432/contents/made
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consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
6. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
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Annexe 
 
Extract from the Subordinate Legislation Committee’s 1st Report of 2011 (Session 4) 
 
Act of Sederunt (Fees of Sheriff Officers) (No.2) 2011 (SSI 2011/432) (Justice 
Committee) 

1. This instrument amends existing provision in relation to the fees of sheriff officers. 
The changes are as follows:  

 Substitution of a new Table of Fees increasing the fees payable to sheriff 
officers by 3.8% 

 Amended provision in relation to fees where value of action is over £100,000 
 Amended provision in relation to fees in remote rural areas and provision of 

definition of “remote rural area”.  
 
2. These amendments are carried out by way of amendment to the Act of 
Sederunt (Fees of Sheriff Officers) (No.2) 2002 (SSI 2002/567). This instrument is 
subject to negative procedure. 

3. In General Regulation 3, whether a settlement falls to be classed as a “remote 
rural area” is of importance in determining the range of fees which are payable to 
messengers-at-arms in respect of certain services. 

4. The Lord President’s Private Office (LPPO) was asked to explain how the 
definition of such an area will be applied to settlements, without a methodology 
prescribed in this instrument for the calculation of “drive time”, and whether taken as 
its stands the meaning was considered sufficiently clear and precise for persons to 
establish the fees legally payable for these services. This correspondence is 
reproduced in the Appendix. 

5. The response acknowledges that, on the face of it, there is a lack of clarity and 
precision in the definition of “remote rural area”, and that, in particular, it does not 
provide a methodology for the calculation of “drive time”. The view is taken that the 
position is however sufficiently clear and precise, given that the persons establishing 
the fees payable are court officers, and that it was their professional organisation 
which asked for the definition concerned to be used. In any event, it is stated that if a 
question should arise then this can be resolved by reference to the publication 
footnoted in the instrument, within which source there is set out the basis for 
calculating “drive time”. 

6. The Committee notes that this instrument, and the provision which it makes in 
respect of fees, has implications for others, aside from officers of court, and that the 
definition concerned represents a core element of this instrument. The Committee 
considers that the definition is not clearly provided for within the instrument itself 
such as to enable persons to establish the fees which are legally payable for the 
services concerned. The Committee takes the view that clarity and precision of 
drafting are important considerations, particularly so where involving such matters as 
calculation of fees, and that in this instance the definition could have been clearer.  

7. The form or meaning of the definition which is provided for “remote rural 
area” could be clearer, in particular regarding the reference made in to “drive 
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time”. The Committee therefore draws the instrument to the attention of the 
Parliament on reporting ground (h). 

 
Appendix 
 
Act of Sederunt (Fees of Sheriff Officers) (No. 2) 2011 (SSI 2011/432) 
 
On 16 December 2011 the Lord President’s Private Office was asked: 
 
In General Regulation 3, whether a settlement falls to be classed as a “remote rural 
area” is of importance in determining range of fees which are payable for certain 
services. Can the Lord President’s Private Office explain how the definition of such 
an area will be applied to settlements without a methodology prescribed in this 
instrument for the calculation of “drive time”, and whether taken as its stands the 
meaning is considered sufficiently clear and precise for persons to establish the fees 
legally payable for these services? 
 
The Lord President’s Private Office responded as follows: 
 
The Lord President’s Private office accepts that the definition of “remote rural area” 
in General Regulation 3 is not, on the face of it, sufficiently clear and precise; in 
particular it does not provide a methodology for the calculation of drive time.  
However, the Lord President’s Private Office takes the view that, on balance, it will 
be sufficiently and clear and precise for those persons establishing the fee payable. 
 
This is because the persons establishing the fee payable are officers of the court 
(either Messengers-at-Arms or Sheriff Officers) and the definition in General 
Regulation 3 is one which is known to them and their professional association the 
Society of Messengers-at-Arms and Sheriff Officers.  Indeed, it was the Society who 
asked that this definition, taken from Scottish Government’s Urban Rural 
Classification 2009-2010 published by the Office of the Chief Statistician August 
2011, be used. 
 
Accordingly, the expectation is that the definition will work well in practice but should 
a question arise then reference can be made to the abovementioned publication.  
The publication contains two classifications of urban/rural areas in Scotland and it is 
the 6 fold classification which classifies Scotland into 6 categories ranging from large 
urban areas to remote rural areas.  In relation to the particular issue of drive time, the 
publication calculates drive time by using a rural and urban average speed 
depending upon the class of a road.  For example the average speed of an A class 
road is 40mph in rural areas and 19mph in urban (built up) areas. 
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Justice Committee 
 

3rd Meeting, 2012 (Session 4), Tuesday 24 January 2012 
 

The Carloway Review 
 

Written submission from the Scottish Legal Action Group 

 
INTERIM RESPONSE 
 
The Scottish Legal Action Group 
 
SCOLAG is a not for profit organisation and a registered charity.  It is the publisher of 
the SCOLAG Journal.  The Group was formed in 1975 with the aim of explaining the law 
and promoting legal services and changes in the law and the legal system so as to 
benefit the disadvantaged members of society.  Accordingly, the Group seeks to: 
• Promote and advance education and knowledge of the law in Scotland; 
• Improve and advance Scots law and the provision of legal services for the benefit 

of those members of society who are economically, socially, or otherwise 
disadvantaged; and 

• Promote equal access to justice in Scotland. 
 
Introduction 
 
1. The decision in Cadder v HMA gave rise to a great deal of public comment, 
emergency legislation and a decision by the CSJ to order a review of the relevant law 
and practice. The review’s terms of reference were however, not restricted to issues 
arising from access to legal advice by suspects, and its recommendations range across 
Scottish criminal procedure and evidence. Before addressing the discrete issues raised 
in the report we would note our concern that fundamental changes to the criminal justice 
system are brought forward in this way. In our submission root and branch reform of 
important institutions ought only to be carried out on the basis of carefully conducted 
research and analysis of detailed proposals, in order that the consequences of change 
can be fully understood. Our existing system of criminal law and procedure has evolved 
over many decades and can be seen as producing a careful balance of interests. 
Recommendations which seek to overturn fundamental precepts of the law of evidence 
without also considering procedural aspects such as the size of the jury and majority 
verdicts risk upsetting this balance.  

 
2. An inquiry of this scope, no matter how eminently lead, is in our view, under 
resourced and ill equipped to carry out such a important task. It is for that reason that 
whilst we broadly support the recommendations in relation to arrest, detention and 
police questioning, we do not consider that the report can or does provide a basis for 
fundamental changes to the law of evidence. 
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Arrest and detention  
 
3. We welcome the recommendations for reform and statutory regulation of this 
area. In general terms the emphasis on the article 5 rights of those detained and the 
presumption in favour of liberty is welcome and is likely to limit further challenges to the 
system. We support the specific proposals for the reduction of the maximum detention 
period without charge to 12 hours, the requirement for a detainee to be taken to court 
within 36 hours after charge and the proposal for police bail. 

 
Police Questioning 

 
4. We welcome the proposals in relation to the provision of legal advice to those 
questioned whilst detained and the strengthening of the protections for vulnerable 
persons. In our view the proposal could go further in requiring access to legal advice for 
those who are to be questioned as suspects but not detained. Whilst we acknowledge 
the practical difficulties with such a requirement in some circumstances, these should 
not prove insurmountable. It may well be that developments in the Strasbourg 
jurisprudence will in the future, require access to such advice to be provided. 

 
Corroboration 

 
5. We do not accept that the review has as yet made the case for the removal of the 
requirement for corroboration. It is important to bear in mind its functions as a safeguard 
against wrongful conviction. We are not wedded to the concept of corroboration but note 
that the review does not propose the introduction of any additional safeguards in its 
place In our view those proposing the removal of a long established safeguard for 
accused person’s, have the burden of establishing that other additional protections are 
unnecessary. In England these include pre-trial committal proceedings, the close 
regulation of police investigations by PACE, the ability of judges to exclude prejudicial or 
unreliable evidence in some circumstances and the size of majority required for 
conviction.  What-it might usefully be asked- are the special features of the Scottish 
system which render such measures unnecessary in the absence of the requirement for 
corroboration? 

 
6. The plight of the victims of sexual offences and the difficulties in prosecuting 
such crimes should not be lightly dismissed. We note the very limited research carried 
out by the review which is said to support the contention that the removal of the 
requirement for corroboration would result in more prosecutions. We support the 
criticism of the methodology of the research that has been made by others. On any view 
it is limited, carried out solely by prosecutors and is inconsistent with much larger 
studies conducted in England. What empirical evidence there is does not suggest that 
the removal of corroboration will increase the level of convictions (as opposed to 
prosecutions). 
 
7. In our view there is the real risk that the removal of the corroboration will lead to 
further uncertainties and legal challenges. In the recent past objections to identification 
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evidence and the use of statements in lieu of oral testimony have been rejected by 
judges who have relied upon the safeguard provided by corroboration. The removal of 
corroboration would re-calibrate Scots law with uncertain consequences. 

 
Exclusionary Rules of evidence 
 
8. We have concerns about the overall thrust of the reviews recommendations in 
this area. Whilst a case can be made for the removal of exclusionary rules in the law of 
evidence we do not accept that anything approaching such a case is made out in the 
review. The analogy drawn with the civil reforms of the 1980’s is in our view a false one. 
The position of an individual prosecuted by the state cannot be equiperated with a party 
to a civil action. We accept that the current system is imperfect as is demonstrated by 
the report’s criticism of the complexity of the current rules in relation to ‘mixed 
statements’. However we would suggest that the proposed alternative is likely-given its 
lack of content-to give rise to speculative and complex arguments. More fundamentally 
experience shows that a general fairness test, fails to adequately protect the interest of 
accused persons.  As with corroboration we would strongly contend that any review of 
this aspect of the law of evidence be carried out by a body such as the Scottish Law 
Commission. 

 
Appeals 

 
9. We do not agree with the proposal to introduce stricter time limits for appeals. 
We are of the view that the current system is a fair one and the no case has been made 
out for change. 

 
SCCR 

 
10. We welcome the proposal to remove the right of the High Court to refuse a 
referral. We disagree with the proposal that a different test for appeals referred from the 
Commission be introduced.  The success rate of appeals referred by the Commission is 
considerably higher than in conviction appeals generally and that in other jurisdictions. 
Given the small number of referrals annually, we consider the current arrangements fair 
and reasonable. 
 
19 January 2012 
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Justice Committee 
 

3rd Meeting, 2012 (Session 4), Tuesday 24 January 2012 
 

Letter from the Commission on Women Offenders to the Convener 
 
I wrote to you on 28 July 2011 setting out the remit of the Commission on Women 
Offenders and I thought you might now find it useful to receive an update.  
 
Following the Commission’s inaugural meeting on 24 August 2011, we have spent 
the last 4 months exploring the issue of female offenders in the criminal justice 
system. We have visited prisons and criminal justice projects, as well as taking 
evidence from a wide range of stakeholders both orally and in writing. This has been 
very useful to inform our thinking and we are grateful to everyone who has taken the 
time to share their thoughts, experience and knowledge with us.  
 
In order to allow us to take further evidence, and test out our emerging ideas with 
stakeholders, the Commission will now report at the end of March, instead of end 
February. The final report will reflect on what the Commission saw, heard and read 
as we worked to fulfil our remit. We will make a series of practical recommendations 
which should help, if implemented, to reduce reoffending and improve outcomes for 
women offenders. I expect a formal launch event to take place in early April and we 
will write to you with details closer to the time.  
 
The Right Hon Dame Elish Angiolini DBE QC 
Chair of the Commission 
17 January 2012 
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